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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

JACOBS, Judge: Respondent determ ned a $191, 580 deficiency in
petitioners’ 1992 Federal inconme tax. The sole issue for decision

i s whet her the $600, 000 Al ain Massot (petitioner) received in 1992
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as aresult of the term nation of his enploynent is excludable from
petitioners’ gross inconme pursuant to section 104(a)(2).

Unl ess ot herw se indicated, all section references are to the
I nternal Revenue Code as in effect for the year in issue, and al
Rule references are to the Tax Court Rules of Practice and
Pr ocedur e.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found. The
stipul ations of facts and attached exhibits are i ncorporated herein
by this reference.
Backgr ound

Petitioners resided in Arlington, Massachusetts, at the tinme
they filed their petition. They tinely filed a joint 1992 incone
tax return.

Petitioner was born and raised in Brittany, France. He
studied at the Institute of Chemstry of Paris, Sorbonne
University, receiving a degree in chem cal engineering in 1970.

MIllipore, S.A. and MIlipore Corp.

As of Septenber 22, 1992, petitioner was the corporate vice
president for marketing of MIIlipore Corp. (MIlipore), a Fortune
500 conpany, and a nenber of its 12-person executive conmttee.

M Il ipore’ s business originally was based on t he manufacturi ng
and sale of precise nenbrane filters capable of renoving bacteria

and other harnful particles so as to purify water, air, gas, and
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other fluids in the pharmaceutical, mcroelectronic, food and
beverage, and aircraft industries. Later, MIlipore diversified
into the manufacturing and sale of precision instrunmentation,
chromat ogr aphy, and the synthesis of DNA and pepti des.

Petitioner began working for Mllipore, S. A, a French
subsidiary of MIIlipore, in 1971 as a technical sal es
representative in third-world countries. He was pronoted numerous
times—first as area manager for the USSR, the Mddle East, and
Africa, then to sal es manager, and in 1979, to general manager and
vice president of MIlipore, S. A, where he was responsi ble for the
conpany’s European nenbrane di vi sion.

MIllipore, S.A contributed to a retirement account for
petitioner in France.

Rel ocation to the United States

On May 7, 1986, petitioner was pronoted to senior vice
president of worldwide sales for MIlipore (for the nenbrane
di vi si on). Petitioner’s pronotion was announced in a genera

di stribution menorandum?! Petitioner’s pronotion required his and

! General distribution nenoranda were used by MIIipore
to communicate quickly with its enpl oyees worl dw de. Pursuant to
MI1lipore s practice, such a nmenorandum would first be duplicated
and distributed to enployees in MIIlipore s Bedford,
Massachusetts, headquarters, then faxed to the foreign
subsidiaries with instructions for further dissemnation to
MIlipore’ s worldw de enpl oyees. Subsequently, the menorandum
woul d be delivered into the mail boxes of the individual
enpl oyees, displayed on bulletin boards, and translated into
forei gn | anguages.
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his famly's relocation from Paris to Massachusetts. Petitioner
ceased actively working for and receiving a salary fromM I Iipore,
S.A ; he did, however, continue to receive a French pension. (On
February 2, 1996, petitioner becane a U S. citizen.) 1In his new
position, petitioner managed the sales operations of MIlipore's
subsidiaries. Approximately 2 years | ater, petitioner was pronoted
to president of MIIlipore' s analytical group.

On Decenber 22, 1989, petitioner was pronoted to president of
MI1iGen/Biosearch, a startup division of MIlipore (with $16
million in sales and $20 million in | osses). This pronotion was
announced in a general distribution nmenmorandum which stated in
rel evant part:

This election is evidence of the critical role Alain

plays in the | eadership of the corporation, and of the

di ver se managenent responsibilities he has successfully

undertaken in his many years of service with MIIipore.

He has been an inportant |eader directing the evolution

of our European business. He has al so been instrunental

in the success of the Analytical Goup, where he

strengt hened t he managenent teamand hel ped groomhi s own

successor as president. And now, as president of

M I 1iGen/Bi osearch, he has assunmed one of our nost

difficult managerial assignnents in a business that is

vital to our future.

On August 23, 1991, petitioner was pronoted to MIIlipore’s
corporate vice president of marketing. Petitioner was responsible
for mar ket i ng, pronoti on, public relations, mer ger and

acqui sitions, new busi ness devel opnent, and | ong-range pl anni ng for

the entire conpany. (Petitioner held this position at the tine he
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was termnated, see infra.) This pronotion was announced in a
general distribution nmenorandum

During petitioner’s tenure at MI1ipore, the conpany grew from
approximately $24 million in annual sales (in 1971) to $766 nillion
(by 1992). Petitioner played a significant role in building the
conpany.

As of early 1992, petitioner viewed MIIlipore and its 5, 000
wor | dwi de enpl oyees |i ke famly. Likew se, he was highly regarded
in the conpany. Petitioner anticipated that eventually he would
becone president of MIIipore.

Petitioner’'s Term nati on

During an early norning neeting on Septenber 22, 1992, John
Glmartin, chief executive officer and chairman of the board of
MIlipore, informed petitioner that his enployment with MIIipore
was being termnated effective immediately; M. Glmartin did not
provi de petitioner with any reason for this decision.? Petitioner
was shocked; he becane pal e and began trenbling. M. Glmrtin
handed petitioner a letter containing MIllipore' s proposed
termnation offer. Under the provisions of that letter, petitioner
would continue to receive his salary, benefits, and exercise

certain stock options for a period of 18 nonths after his departure

2 The procedure M. Glmartin followed in term nating
petitioner was not the procedure MII|ipore managers had been
instructed to follow. These procedures included giving the
enpl oyee notice and an explanation for the term nation.
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on the condition he did not accept a position with a conpetitor
during that period. The letter further stated that should
petitioner accept enploynent with a conpetitor, MIIlipore reserves
theright totermnate petitioner’s nonthly salary paynents as wel |
as his right to exercise his stock options.

Shortly after the neetingwth M. Glmartin, MIIlipore s vice
presi dent of human resources instructed petitioner to turn in his
conpany badge and keys. After doing so, petitioner net with an
out - pl acenent representative and then was asked to |eave the
bui | di ng. Petitioner took a few personal itenms from his desk,
pl aced themin a box, and wal ked out of the building. Petitioner
was very distressed and consi dered sui ci de.

At mdday, MIllipore enployees from around the world
tel ephoned petitioner, inquiring about a general distribution
menor andum (i ssued that day) that announced his departure fromthe
conpany. The nenorandum r ead:

The history of MIlipore is full of individuals who have

shaped the success of our conpany. Al ai n Massot nost

certainly has been anong the nost significant of these
people. In recent nonths, however, it has becone
increasingly apparent to Alain that his interests were

not being fully satisfied within our organization.

| amsorry to report that Alain will be leaving MIIipore

this nonth. | have every confidence that he will be

greatly successful in whatever endeavors he chooses.

Alain departs MIlipore with nmy sincere thanks and with
the best wi shes of all of us.
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After receiving a copy of the nmenorandum from a coll eague,
petitioner becane even nore distraught because it falsely inplied
that he (1) had voluntarily resigned, and (2) was dissatisfied with
M I 1ipore.

On Septenber 25, 1992, petitioner sent M. Glmartin a letter
in which he (1) objected to the circulation of the Septenber 22
menor andum and (2) explained that he was still considering the
conpany’s termnation offer

Ef fect on Petitioner

Petitioner’s physical and enotional state deteriorated as a
consequence of his term nation. He gained approxi mately 20 pounds,
his cholesterol Ilevel increased, he was diagnosed as having
di abetes, and he lost interest in his marital rel ations. He becane
obsessed with his enploynent term nation; he avoided |eaving his
home and was unable to sl eep.

Before his termnation, petitioner negotiated deals for
MIlipore all over the world. Follow ng the term nation, he | acked
t he confidence required for a successful job interview He felt he
had been defanmed and humliated before his colleagues and the
entire industry in which he had worked. Petitioner was never
offered an executive position with a conpany conparable to
M I 1ipore. Utimately, in January 1999, he was offered, and
accepted, a position as vice president for sales and marketing at

a relatively small conpany.



The Negoti ati ons

Petitioner engaged counsel both in the United States and
France for advice as to his legal rights as a consequence of his
enpl oynment term nation. Hi's French attorney advi sed hi mthat under
French law, in order to obtain recovery against MIIlipore, he woul d
have to institute a suit in France against MIlipore, S.A (French
| aw prohi bi ted abusive di sm ssal or term nation w thout cause, and
provided for conpensatory damages for enotional di stress,
indignity, humliation, and injury to reputation. Such damages
were not taxable under French law.) Petitioner’s French counsel
i nfornmed petitioner that he had a bona fide clai munder French | aw.

Addi tionally, petitioner was inforned that potentially he had
legal rights wunder a French collective bargaining agreenent
governing MIlipore, S A’'s managers and engineers (“convention
col l ective Ingénieurs et Cadres de la Métallurgie”), which applied
to MIIlipore enployees in France as well as those transferred to
the United States.

Petitioner’s U S. counsel infornmed petitioner that he had
several possible causes of action wunder Massachusetts |[aw,
including invasion of privacy, def amat i on, negl i gent and
intentional infliction of enptional distress, and negligent firing.

On Cctober 2, 1992, petitioner’s U S. counsel wote M.
Glmartin formally rejecting MIlipore' s termnation offer, as set

forth in M. Glmartin' s Septenber 22, 1992, letter. In the
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Cct ober 2, 1992 letter, petitioner’s counsel referred to
petitioner’s rights under the MIlipore S. A collective bargaining
agreenent and stated that petitioner should receive: (1)
Cumul ati ve damages of $977,814, plus (2) 60 percent of his salary
during the period the nonconpetition clause would be in effect,
and (3) damages for termnation wthout cause (the French
equi val ent of outrageous dismssal). The $977,814 cunul ative

damages were cal cul ated as foll ows:

10 nont hs’ sal ary (based on seniority) $190, 000
3 nonths’ salary (failure to give notice) 57, 000
2 years’ salary (termnation w thout cause) 456, 000
French pension fund contribution 30, 000
M I 1lipore participation plan contribution 15, 077
M| 1ipore savings plus match 4,237
MIl1lipore incentive (restricted) stock options 175, 500
M I 1ipore non-qualified stock options 50, 000

TOTAL 977, 814

This letter was referred to GCeoffrey Nunes, MIllipore’'s
general counsel and senior vice president. After reviewing the
letter, M. Nunes requested the parties to neet. MIlipore
anticipated that petitioner would institute suit in Massachusetts
for clains based in tort, as enunerated in petitioner’s counsel’s
Cctober 2 letter, and had potential causes of action in France.
M I 1lipore’ s managenent recognized that petitioner’s clains posed
the risk of significant financial exposure to the conpany.

The parties net on Cctober 9, 1992. During the course of the
nmeeting, a heated di scussion ensued. M. Nunes initially took the

position that petitioner did not have any French or U. S. |awcl ains
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against MIlipore or MIIlipore, S A Petitioner’s U S. counsel
countered by threatening |egal action. Utimtely, the parties
were able to negotiate the basic terns of a settlenent agreenent
(the agreenent). The agreenent, in relevant part, provided:

3. Upon the parties’ execution of this Settlenent
Agreenment M Ilipore Corporation will pay in satisfaction
of the obligations undertaken hereunder by MIlipore
Corporation and MIlipore S.A. to M. Mssot the sum of
seven hundred fifty-thousand dol |l ars ($750, 000), with t he
sumof si x hundred t housand dol | ars ($600, 000) to be paid
within 24 hours of the signing of this Settlenent
Agreenment * * *. M Ilipore Corporation will al so deposit
in an escrow account * * * within 24 hours of the signing
of this Settlenment Agreenent, the remaining sum of one
hundred and fifty thousand dollars ($150,000). * * * |t
is expressly understood and agreed that the entire sum
set forth in this paragraph is damages for persona
injury allegedly suffered by M. Mssot on account of
termnation w thout cause by MIIipore Corporation and
MI1lipore S A, damaged reputati on and enoti onal distress
caused by MIllipore Corporation, which allegations
M I 1lipore Corporation and MIIlipore S. A deny.

4. MI1lipore Corporation and MIlipore S.A are
payi ng M. Massot $750,000 which M. Massot accepts as
consideration for this settlenent agreenent and as
damages for alleged personal injury (and not as
remuneration for services perfornmed, for which he
precisely waives any clainm), including the full release
of all clainms. M. Mssot further agrees that he wll
not apply for or clai munenpl oynent conpensation benefits
provided by the French governnent based on his past
enpl oynent with MIlipore S A

5. The parties shall treat all paynents * * * as
paynment in settlenment of clainms for personal injury and
shall not treat or report these paynents in any way for
tax purposes or otherw se as conpensation for services
render ed.

* * * * * * *

7. M. Massot agrees that fromand after the date
of this Settlenent Agreenment through Decenber 31, 1993,
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he will not be directly or indirectly enployed by,
consult for, or in any way provide enpl oyee, consultant
or contract work or services for, or serve as a director
of , or have any interest as owner or stockhol der in, any
conpany, partnership, or other business association * *
* which is engaged in conpetition with the lines of
business of MIlipore Corporation and MIIlipore S A
exi sting on Septenber 30, 1992, in any territory in which
M I 1lipore Corporation or MIlipore S.A was then doing
busi ness * * *

8. The only renedy of MIIipore Corporation and
MIlipore S.A for breach by M. Mssot of his
obligations set forth in Paragraph 7 wll be the
forfeiture of the $150, 000 whi ch woul d ot herwi se be paid
to M. Massot on January 1, 1994, * * *

* * * * * * *

13. This Settlenment Agreenent shall not in anyway
[sic] be construed as an admssion by MIllipore
Cor por ati on or MI1ipore S. A of l[Tability,
responsi bility and/or any w ongdoi ng agai nst M. Mssot
which makes MIlipore Corporation or MIllipore S. A
liable to M. Mssot in any way, and MIlipore
Corporation and MIlipore S.A disclaimany liability to
M. Massot. * * *

* * * * * * *

15. This Settlenent Agreenent shall not in any way
be construed as an adm ssion by M. Massot of liability,
responsi bility and/or any wongdoing against MIIlipore
Corporation or MIlipore S.A which nmakes M. Massot
liable to MIIlipore Corporation or MIlipore S.A in any
way, and M. Massot disclainms any liability to MI1lipore
Corporation and MIlipore S. A

The agreenent was executed on Novenber 30, 1992. On the sane
day, M. Nunes sent a letter to petitioner’s U S. counsel in which
he stated MIlipore's position that “in the event that any tax

authority * * * successfully disputes the treatnment of suns paidto
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M. Massot as ‘damages,’ the parties agree that each wll be
responsible for its (or his) owm tax liability.”

Settl enent Paynent

In accordance with the agreenent, on Novenber 30, 1992,
MIlipore transferred (by wre) $600,000 in French francs to
petitioner’s French bank account and deposited $150,000 into an
escrow account at the Bank of Boston.

Treatnent of Settl enent Proceeds

MIlipore did not report the $600,000 settlement proceeds as
“wages, tips, other conp.” on the 1992 Form W2 it issued to
petitioner; petitioners did not report the $600,000 settlenent
proceeds as incone on their 1992 tax return.

OPI NI ON

The sol e i ssue for decision is whether the $600, 000 petiti oner
received as a result of the termnation of his enploynent is
excl udabl e frompetitioners' 1992 gross i nconme as section 104(a)(2)
damages recei ved on account of personal injury or sickness.

Except as ot herw se provi ded, gross i ncone i ncl udes i nconme from

all sources. See sec. 61; Conmi ssioner v. denshaw d ass Co., 348

US 426, 429-430 (1955). Petitioners’ settlenment proceeds
constitute gross inconme unless expressly excepted by another Code

provi sion. See Comm ssioner v. Schleier, 515 U S. 323, 328 (1995);

Rozpad v. Conmi ssioner, 154 F.3d 1, 3 (1st Cr. 1998), affg. T.C

Menmo. 1997-528.
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Pursuant to section 104(a)(2), gross incone does not include
“t he amount of any damages received (whether by suit or agreenent
and whether as |lunp suns or as periodic paynents) on account of
personal injuries or sickness”. The applicable regul ations provide
that “The term ‘danages received (whether by suit or agreenent)’
means an anount received * * * through prosecution of a legal suit
or action based upon tort or tort type rights, or through a
settlenment agreenent entered into in lieu of such prosecution.”
Sec. 1.104-1(c), Income Tax Regs. Atort is a “‘civil wong, other
than breach of contract, for which the court will provide a renedy

inthe formof an action for damages.’” United States v. Burke, 504

U S 229, 234 (1992)(quoting Keeton et al., Prosser and Keeton on

the Law of Torts 2 (5th ed. 1984)). The availability of

conpensatory renedies is critical, see Conm ssioner v. Schleier

supra at 333, and such renedies are intended to redress intangible
el ements of injury deenmed inportant (even though not pecuniary in
their consequences), including enotional distress, pain and
suffering, inpairnment of reputation, personal humliation, and

ment al angui sh. See, e.g., United States v. Burke, supra at 235-

236. Thus, in order to exclude damages from gross i ncone pursuant
to section 104(a)(2), a taxpayer nust prove: (1) The underlying
cause of action is based upon tort or tort type rights, and (2) the
damages were received on account of personal injuries or sickness.

See Conmi ssioner V. Schl ei er, supra at 336-337; Rozpad .
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Conmi ssi oner, supra at 5; Cade v. Comm ssioner, T.C. Mno. 1999-394.

We address both requirenents.

Tort or Tort Type Rights

Where anounts are received pursuant to a settlenent agreenent,
the nature of the claimthat was the actual basis for settlenment
control s whet her such anmounts are excl udabl e fromgross i ncone under
section 104(a)(2), and not the validity of the claim See United

States v. Burke, supra at 237; Wodward v. Conm ssioner, 397 U. S

572 (1970); Fabry v. Conm ssioner, 111 T.C 305 (1998). The cruci al

guestion is “in lieu of what was the settlenent anount paid’?

Bagl ey v. Conm ssioner, 105 T.C. 396, 406 (1995), affd. 121 F. 3d 393

(8th Gr. 1997). Determining the nature of the claimis a factual

i nquiry. See Fabry wv. Commi ssi oner, supr a,; Robi nson v.

Comm ssioner, 102 T.C 116, 127 (1994), affd. in part, revd. in

part, and remanded on another issue 70 F.3d 34 (5th Cr. 1995);

Burditt v. Comm ssioner, T.C. Mnpb. 1999-117. State | aw determn nes

the nature of the legal interests involved. See, e.g., Roener v.

Comm ssioner, 716 F.2d 693, 697 (9th Cr. 1983), reversing on

anot her issue 79 T.C. 398 (1982). Federal |aw supplies the rul e of
decision in determning whether a given paynent is subject to

Federal incone tax. See Helvering v. Stuart, 317 U S. 154, 162

(1942).
I n determ ning the purpose of the paynent, we begin by | ooking

at the | anguage in the settl enent agreenent. The | anguage cont ai ned
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in an agreenent will be respected to the extent the settlenent
agreenent is entered into in an adversarial context, at arnms

| ength, and in good faith. See, e.g., Fono v. Conmm ssioner, 79 T.C.

680, 694 (1982), affd. w thout published opinion 749 F.2d 37 (9th

Cir. 1984); Srivastava v. Conm ssioner, T.C Menp. 1998-362. “If the

settl ement agreenent | acks express | anguage stating that the paynent
was (or was not) made on account of personal injury, then the nost
i nportant fact in determ ning howsection 104(a)(2) is to be applied
is ‘the intent of the payor’ as to the purpose in making the

paynment.” Metzger v. Conm ssioner, 88 T.C 834, 847 (1987), affd.

W t hout published opinion 845 F.2d 1013 (3d Cir. 1988).

Here, paragraph 3 of the agreenment provides that the $750, 000
petitioner is to receive from MIIlipore constitutes “damages for
personal injury allegedly suffered by M. Mssot on account of
termnation wthout cause by MIIlipore Corporation and MIIi pore,
S. A, damaged reputation and enotional distress caused by MII|ipore
Cor poration”.

W are satisfied that a portion of the settlenent proceeds
paid by MIlipore to petitioner was to settle tort clains for
personal injury. Relying on both Massachusetts and French | aw, the
parties understood that petitioner had colorable and bona fide
causes of action based on tort or tort type rights (such as
def amati on, invasion of privacy, |libel, outrageous dism ssal,

intentional or negligent infliction of enotional distress, and
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termnation wthout cause). W believe that MIIlipore took
petitioner’s clains seriously, particularly those in Massachusetts.?

The manner inwhich MI1liporetermnated petitioner potentially
could be <considered tortious. The nature of petitioner’s
relationship to the conpany and the details concerning the
term nation of his enploynment were highly personal. Publishing the
general distribution nmenorandum gl obally (which falsely indicated
that petitioner was dissatisfied wth his job and had resigned)
W t hout petitioner’s consent, to 5,000 enpl oyees of a Fortune 500
conpany on the norning of petitioner’s firing, could be deened a

tactic by MIlipore to force petitioner to |leave quickly and

3 Possi bl e causes of action in Massachusetts incl uded:
(1) I'nvasion of privacy; disclosure of private facts about an
enpl oyee to other enployees is a tort under the R ght of Privacy
Act, Mass. CGen. Laws, ch. 214, sec. 1B (1984); Bratt v. |IBM
Corp., 467 N E. 2d 126, 135-136 (Mass. 1984) (test for determ ning
whet her commruni cati on of personal infornmation about an enpl oyee
by an enployer violates the statutory right of privacy requires a
bal anci ng of the “enployer’s legitimte business interest in
obt ai ning and publishing the information agai nst the
substantiality of the intrusion on the enpl oyee's privacy
resulting fromthe disclosure”); disclosure of private
i nformati on about an enpl oyee to ot her enpl oyees constitutes
sufficient publication to maintain a |ibel action, see Bander v.
Metropolitan Life Ins. Co., 47 N E 2d 595 (Mass. 1943); (2)
def amati on pursuant to Mass. Gen. Laws, ch. 231, sec. 92 (1986);
if a plaintiff shows that a defendant in an action for |ibel
acted with malice in making a defamatory statenent, the plaintiff
may recover even if the statenent is true, see Shaari v. Harvard
Student Agencies, Inc., 691 N.E. 2d 925, 927 (Mass. 1998);
damages for defamation and |ibel include nental suffering, harm
to reputation and standing in the community, nental anguish, and
personal humliation; (3) negligent and intentional infliction of
enotional distress caused by the manner and effect of discharge,
see Agis v. Howard Johnson Co., 355 N E 2d 315 (Mass. 1976); (4)
unfair termnation; and (5) negligent firing.
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quietly. By virtue of MIIlipore s manner of discharge, petitioner
was hum liated. And petitioner’s nental anguish was so severe that
he consi dered sui ci de.

We are m ndful that pursuant to paragraph 3 of the agreenent,
M I 1ipore denied that petitioner suffered personal injuries or that
it bore any responsibility for causing them |In our opinion, this
disclaimer is mnerely boilerplate I|anguage; that is, standard
operating procedure for a settlenent.

Al t hough we do not believe that the entire $750, 000 was paid
for personal injury as recited in the agreenent, see infra, we are
satisfied that the agreenent was in other respects entered into in
an adversarial setting, at arms length, and in good faith. Hostile
negoti ati ons ensued; these negotiations were undertaken in the
parties’ good faith belief that they had to either resolve their

bona fide dispute or litigate petitioner’s clains. See, e.g., Taqai

v. United States, 35 F.3d 93, 96 (2d Cr. 1994). MIlipore wanted
tolimt its financial exposure. M. Nunes took into consideration
(a) what it was going to cost MIlipore to defend petitioner’s
claim (b) what was the likelihood of MIlipore' s losing, and (c)
what the maxi mumcost to MIlipore would beif it lost. He was nore
concerned about the dollar cost to MIlipore than the nerits of
petitioner’s clains.

We conclude that, from MIlipore' s viewpoint, the $750,000

settlenment was partly attributable to a desire to avoid a |awsuit
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in Mssachusetts seeking personal injury damges for damaged
reputation and enotional distress caused by MIIlipore’'s conduct in
term nating petitioner’s enploynent. Moreover, we believe MI1lipore
recogni zed that petitioner’'s termnation gave rise to potentia
causes of action under French law for term nati on wi thout cause (a
tort, in nature) as well as a potential recovery under the
col | ective bargai ni ng agreenent covering nmanagers and engi neers.

Personal Injuries or Sickness

To prevail, petitioners nust also prove that the proceeds
received from MIlipore were on account of personal injuries or
si ckness. Personal injury includes both tangible and intangible

harns. See Conm ssioner v. Schleier, 515 U. S. at 330 n.4. These

harns include pain and suffering, enotional distress, and harmto
reputation or other consequential damages, such as enbarrassnent,

hum | iation, and nental anguish. See United States v. Burke, 504

U S at 239; Knevelbaard v. Conmi ssioner, T.C. Mnp. 1997-330.

On the basi s of the docunentary evi dence and credi bl e testi nony
in this case, we conclude that petitioner suffered serious and
prol onged enotional and physical injury arising from MIIlipore's
termnation. The abrupt manner in which MIllipore termnated
petitioner dramatically affected him resulting in the decline of
his physical and enotional well-being. He suffered enotional
di stress (enbarrassnment, hum liation, and nental angui sh) mani f ested

by both nental and physical synptons, as well as harm to his
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reputation (i.e., difficulty in finding a conparable position). See

Church v. Conmmi ssioner, 80 T.C. 1104, 1108 (1983). W thout a doubt,

here a link between petitioner’s firing and his personal injury

exi sts. See sec. 104(a)(2); Conm ssioner v. Schleier, supra at 330.

The Massachusetts | aw upon whi ch petitioner’s causes of action were
based allows recovery for personal injury and intangible harns

petitioner suffered. See Agis v. Howard Johnson Co., 371 Mass. 140,

355 N.E. 2d 315 (1976).

As previously stated, despite the |anguage in the agreenent
whi ch states that the entire $750,000 is for personal injury, we do
not believe that the entire anount payable to petitioner was on
account of personal injuries or sickness. Rather, we believe that
petitioner’s counsel placed such |anguage in the agreenent in an
attenpt to have the noneys petitioner was to receive fromMIIlipore
come wi thin the purviewof section 104(a). MIIlipore did not object
t o such | anguage because fromM I | i pore’s vi ewpoi nt the | anguage was
i nconsequenti al .

In our opinion, the settlenent represented (1) severance
conpensation, (2) conpensation for petitioner’s agreenment not to
accept enploynent wth a conpetitor of MIllipore, and (3)
conpensation for personal injuries or sickness suffered by
petitioner as a result of his firing.

Considering all the facts as revealed by the record, we

conclude that 45.6 percent of the overall $750,000 settlenent
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package was for severance conpensation and petitioner’s agreenent
not to accept enploynent with a conpetitor of MIIlipore, and 54.4
percent was on account of petitioner’s personal injuries or sickness
arising fromhis firing.* Qur reasoning for this allocation is as
fol |l ows.

When petitioner’s enploynment wwth MIIlipore was term nated on
Septenber 22, 1992, petitioner’s annual salary was approximtely
$228, 000. Thus, the 18 nonths’ severance portion of MIIlipore's
of fer was approxi mately $342, 000. Reduci ng the overall $750,000
settl ement package by $342, 000 | eaves $408, 000, or 54. 4 percent, for
the personal injury portion of the settlenent package.

On the basis of this 54.4-percent allocation, we concl ude that
$326, 400 of the $600,000 petitioner received in 1992 was paid on
account of personal injuries or sickness and is excludable from
petitioners’ gross incone pursuant to section 104(a)(2), and the

bal ance of $273,600 is taxable.

4 As stated, petitioner’s clains against MIlipore did
not sound solely in tort; petitioner’s clains were for breach of
t he enpl oynent contract as well. MIllipore initially offered

petitioner a severance package including 18 nonths’ salary. W
infer that the settlenent petitioner accepted in |lieu of that
of fer incorporated the el enent of severance pay, though not
designated as such in the agreenent.
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In reaching our conclusions herein, we have considered all
argunents presented and, to the extent not discussed above, find

themto be without nerit. To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




